Rule 1.10: Imputation of Conflicts of Interest: General Rule
1. Current Kentucky Rule with Official Comments:
SCR 3.130 (1.10) Imputed disqualification: general rule

(a)  While lawyers are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be prohibited from doing

so by Rules 1.7, 1.8(c), 1.9 or 2.2.

(b) When a lawyer has terminated an association with a firm, the firm is not
prohibited from thereafter representing a person with interests materially adverse to those
of a client represented by the formerly associated lawyer and not currently represented by

the firm, unless:

(1) The matter is the same or substantially related to that in which the

formerly associated lawyer represented the client; and

(2)  Any lawyer remaining in the firm has information protected by Rules

1.6 and 1.9(b) that is material to the matter.

(c) A disqualification prescribed by this rule may be waived by the affected

client under the conditions stated in Rule 1.7.

(d) A firm is not disqualified from representation of a client if the only basis for
disqualification is representation of a former client by a lawyer presently associated with

the firm, sufficient to cause that lawyer to be disqualified pursuant to Rule 1.9 and:

(1) the disqualified lawyer is screened from any participation in the matter

and is apportioned no specific part of the fee therefrom; and
(2)  written notice is given to the former client.
Supreme Court Commentary
Definition of "Firm"

[1]  For purposes of the Rules of Professional Conduct, the term "firm" includes
lawyers in a private firm, and lawyers employed in the legal department of a corporation or

other organization, or in a legal services organization. Whether two or more lawyers



constitute a firm within this definition can depend on the specific facts. For example, two
practitioners who share office space and occasionally consult or assist each other ordinarily
would not be regarded as constituting a firm. However, if they present themselves to the
public in a way suggesting that they are a firm or conduct themselves as a firm, they
should be regarded as a firm for purposes of the Rules. The terms of any formal
agreement between associated lawyers are relevant in determining whether they are a
firm, as is the fact that they have mutual access to confidential information concerning the
clients they serve. Furthermore, it is relevant in doubtful cases to consider the underlying
purpose of the rule that is involved. A group of lawyers could be regarded as a firm for
purposes of the rule that the same lawyer should not represent opposing parties in
litigation, while it might not be so regarded for purposes of the rule that information

acquired by one lawyer is attributed to another.

[2]  With respect to the law department of an organization, there is ordinarily no
question that the members of the department constitute a firm within the meaning of the
Rules of Professional Conduct. However, there can be uncertainty as to the identity of the
client. For example, it may not be clear whether the law department of a corporation
represents a subsidiary or an affiliated corporation, as well as the corporation by which the
members of the department are directly employed. A similar question can arise concerning

an unincorporated association and its local affiliates.

[3] Similar questions can also arise with respect to lawyers in legal aid. Lawyers
employed in the same unit of a legal service organization constitute a firm, but not
necessarily those employed in separate units. As in the case of independent practitioners,
whether the lawyers should be treated as associated with each other can depend on the

particular rule that is involved, and on the specific facts of the situation.

[4] Where a lawyer has joined a private firm after having represented the
government, the situation is governed by Rule 1.11(a) and (b); where a lawyer represents
the government after having served private clients, the situation is governed by Rule
1.11(c)(1). The individual lawyer involved is bound by the Rules generally, including Rules

1.6, 1.7, and 1.9.



[5] Different provisions are thus made for movement of a lawyer from one
private firm to another and for movement of a lawyer between a private firm and the
government. The government is entitled to protection of its client confidences, and
therefore to the protections provided in Rules 1.6, 1.9, and 1.11. However, if the more
extensive disqualification in Rule 1.10 were applied to former government lawyers, the
potential effect on the government would be unduly burdensome. The government deals
with all private citizens and organizations, and thus has a much wider circle of adverse
legal interests than does any private law firm. In these circumstances, the government's
recruitment of lawyers would be seriously impaired if Rule 1.10 were applied to the
government. On balance, therefore, the government is better served in the long run by the

protections stated in Rule 1.11.
Principles of Imputed Disqualification

[6] The rule of imputed disqualification stated in paragraph (a) gives effect to
the principle of loyalty to the client as it applies to lawyers who practice in a law firm.
Such situations can be considered from the premise that a firm of lawyers is essentially
one lawyer for purposes of the rules governing loyalty to the client, or from the premise
that each lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with
whom the lawyer is associated. Paragraph (a) operates only among the lawyers currently
associated in a firm. When a lawyer moves from one firm to another, the situation is

governed by paragraphs (b) and (c).
Lawyers Moving Between Firms

[7] When lawyers have been associated in a firm but then end their association,
however, the problem is more complicated. The fiction that the law firm is the same as a
single lawyer is no longer wholly realistic. There are several competing considerations.
First, the client previously represented must be reasonably assured that the principle of
loyalty to the client is not compromised. Second, the rule of disqualification should not be
so broadly cast as to preclude other persons from having reasonable choice of legal
counsel. Third, the rule of disqualification should not unreasonably hamper lawyers from
forming new associations and taking on new clients after having left a previous

association. In this connection, it should be recognized that today many lawyers practice in



firms, that many to some degree limit their practice to one field or another, and that many
move from one association to another several times in their careers. If the concept of
imputed disqualification were defined with unqualified rigor, the result would be radical
curtailment of the opportunity of lawyers to move from one practice setting to another and

of the opportunity of clients to change counsel.

[8] Reconciliation of these competing principles in the past has been attempted
under two rubrics. One approach has been to seek per se rules of disqualification. For
example, it has been held that a partner in a law firm is conclusively presumed to have
access to all confidences concerning all clients of the firm. Under this analysis, if a lawyer
has been a partner in one law firm and then becomes a partner in another law firm, there
is a presumption that all confidences known by a partner in the first firm are known to all
partners in the second firm. This presumption might properly be applied in some
circumstances, especially where the client has been extensively represented, but may be
unrealistic where the client was represented only for limited purposes. Furthermore, such a
rigid rule exaggerates the difference between a partner and an associate in modern law

firms.

[9] The other rubric formerly used for dealing with vicarious disqualification is
the appearance of impropriety proscribed in Canon 9 of the ABA Model Code of
Professional Responsibility. This rubric has a twofold problem. First, the appearance of
impropriety can be taken to include any new client-lawyer relationship that might make a
former client feel anxious. If that meaning were adopted, disqualification would become
little more than a question of subjective judgment by the former client. Second, since
"impropriety” is undefined, the term "appearance of impropriety” is question-begging. It
therefore has to be recognized that the problem of imputed disqualification cannot be
properly resolved either by simple analogy to a lawyer practicing alone or by the very

general concept of appearance of impropriety.

[10] A rule based on a functional analysis is more appropriate for determining the
question of vicarious disqualification. Two functions are involved: preserving confidentiality

and avoiding positions adverse to a client.

Confidentiality



[11] Preserving confidentiality is a question of access to information. Access to
information, in turn, is essentially a question of fact in particular circumstances, aided by
inferences, deductions or working presumptions that reasonably may be made about the
way in which lawyers work together. A lawyer may have general access to files of all
clients of a law firm and may regularly participate in discussions of their affairs; it should
be inferred that such a lawyer in fact is privy to all information about all the firm's clients.
In contrast, another lawyer may have access to the files of only a limited number of clients
and participate in discussion of the affairs of no other clients; in the absence of information
to the contrary, it should be inferred that such a lawyer in fact is privy to information about

the clients actually served but not those of other clients.

[12] Application of paragraphs (b) and (c) depends on a situation's particular
facts. In any such inquiry, the burden of proof should rest upon the firm whose

disqualification is sought.

[13] Paragraphs (b) and (c) operate to disqualify the firm only when the lawyer
involved has actual knowledge of information protected by Rules 1.6 and 1.9(b). Thus, if a
lawyer while with one firm acquired no knowledge of information relating to a particular
client of the firm, and that lawyer later joined another firm, neither the lawyer individually
nor the second firm is disqualified from representing another client in the same or a related

matter even though the interests of the two clients conflict.

[14] Independent of the question of disqualification of a firm, a lawyer changing
professional association has a continuing duty to preserve confidentiality of information

about a client formerly represented. See Rules 1.6 and 1.9.
Adverse Positions

[15] The second aspect of loyalty to client is the lawyer's obligation to decline
subsequent representations involving positions adverse to a former client arising in
substantially related matters. This obligation requires abstention from adverse
representation by the individual lawyer involved, but does not properly entail abstention of
other lawyers through imputed disqualification. Hence, this aspect of the problem is
governed by Rule 1.9(a). Thus, if a lawyer left one firm for another, the new affiliation

would not preclude the firms involved from continuing to represent clients with adverse



interests in the same or related matters, so long as the conditions of paragraphs (b) and

(c) concerning confidentiality have been met.

2. Proposed Kentucky Rule with Official Comments:

SCR 3.130 (1.10: imputed-disqualification Imputation of conflicts of interest: general

rule

(a)  While lawyers are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be prohibited from doing

so by Rules 1.7;—+8{e); or 1.9 er—=22, unless the prohibition is based on a personal

interest of the prohibited lawyer and does not present a significant risk of materially limiting

the representation of the client by the remaining lawyers in the firm.

(b) When a lawyer has terminated an association with a firm, the firm is not
prohibited from thereafter representing a person with interests materially adverse to those
of a client represented by the formerly associated lawyer and not currently represented by

the firm, unless:

(1) Fhe the matter is the same or substantially related to that in which

the formerly associated lawyer represented the client; and

(2) Any any lawyer remaining in the firm has information protected by

Rules 1.6 and 1.9(b) (c) that is material to the matter.

(c) A disqualification prescribed by this rule may be waived by the affected

client under the conditions stated in Rule 1.7.

(d) A firm is not disqualified from representation of a client if the only basis for
disqualification is representation of a former client by a lawyer presently associated with

the firm, sufficient to cause that lawyer to be disqualified pursuant to Rule 1.9 and:

(1) the disqualified lawyer is screened from any participation in the matter

and is apportioned no specific part of the fee therefrom; and
(2)  written notice is given to the former client.

(e) The disqualification of lawyers associated in a firm with former or current



government lawyers is governed by Rule 1.11

Supreme-GCourt-Commentary Comment

Definition of "Firm"

[1] For purposes of the Rules of Professional Conduct, the term "firm" includes
denotes lawyers in a private—firm;—and—lawyers—employed—in law partnership, professional

corporation, sole proprietorship or other association authorized to practice law; or lawyers

employed in a legal services organization or the legal department of a corporation or other

organization,—er—in—a—legal-services—organization. See Rule 1.0(c). Whether two or more

lawyers constitute a firm within this definition can depend on the specific facts. Fer




Principles of Imputed Disqualification

[6 2] The rule of imputed disqualification stated in paragraph (a) gives effect to
the principle of loyalty to the client as it applies to lawyers who practice in a law firm.
Such situations can be considered from the premise that a firm of lawyers is essentially
one lawyer for purposes of the rules governing loyalty to the client, or from the premise
that each lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with
whom the lawyer is associated. Paragraph (a) operates only among the lawyers currently
associated in a firm. When a lawyer moves from one firm to another, the situation is

governed by paragraphs Rules 1.9(b) and {e}1.10(b).

[3] The rule in paragraph (a) does not prohibit representation where neither

questions of client loyalty nor protection of confidential information are presented. Where




one lawyer in a firm could not effectively represent a given client because of strong

political beliefs, for example, but that lawyer will do no work on the case and the personal

beliefs of the lawyer will not materially limit the representation by others in the firm, the

firm should not be disqualified. On the other hand, if an opposing party in a case were

owned by a lawyer in the law firm, and others in the firm would be materially limited in

pursuing the matter because of loyalty to that lawyer, the personal disqualification of the

lawyer would be imputed to all others in the firm.

[4] The rule in paragraph (a) also does not prohibit representation by others in

the law firm where the person prohibited from involvement in a matter is a nonlawyer,

such as a paralegal or legal secretary. Nor does paragraph (a) prohibit representation if

the lawyer is prohibited from acting because of events before the person became a lawyer,

for example, work that the person did while a law student. Such persons, however,

ordinarily must be screened from any personal participation in the matter to avoid

communication to others in the firm of confidential information that both the nonlawyers

and the firm have a legal duty to protect. See Rules 1.0(k) and 5.3.

[5] Rule 1.10(b) operates to permit a law firm, under certain circumstances, to

represent a person with interests directly adverse to those of a client represented by a

lawyer who formerly was associated with the firm. The Rule applies regardless of when the

formerly associated lawyer represented the client. However, the law firm may not represent

a person with interests adverse to those of a present client of the firm, which would violate

Rule 1.7. Moreover, the firm may not represent the person where the matter is the same

or substantially related to that in which the formerly associated lawyer represented the

client and any other lawyer currently in the firm has material information protected by

Rules 1.6 and 1.9.

[6] Rule 1.10(c) removes imputation with the informed consent of the affected

client or former client under the conditions stated in Rule 1.7. The conditions stated in

Rule 1.7 require the lawyer to determine that the representation is not prohibited by Rule

1.7(b) and that each affected client or former client has given informed consent to the

representation, confirmed in writing. In some cases, the risk may be so severe that the

conflict may not be cured by client consent. For a discussion of the effectiveness of client




waivers of conflicts that might arise in the future, see Rule 1.7, Comment [22]. For a

definition of informed consent, see Rule 1.0(e).

[7] Rule 1.10(d) removes the imputation in some cases when the disqualified

lawyer is screened. See Rule 1.0 (k) and Comments [8] — [10] for minimum

requirements of screening.

[8] When a lawyer has joined a private firm after having represented the

government, imputation is governed by Rule 1.11(b) and (c), not this Rule. Under Rule

1.11(d), when a lawyer represents the government after having served clients in private

practice, nongovernmental employment or in another government agency, former client

conflicts are not imputed to government lawyers associated with the individually disqualified

lawyer.

[9] Where a lawyer is prohibited from engaging in certain transactions under

Rule 1.8, paragraph (k) of that Rule, and not this Rule, determines whether that prohibition

also applies to other lawyers associated in a firm with the personally prohibited lawyer.







3. Discussion and Explanation of Recommendation:

a. Comparison of proposed Kentucky Rule with its counterpart ABA Model Rule.



(1) The proposed KRPC 1.10 adopts all MR 1.10 changes, except as noted
below. The primary difference between the proposed KRPC 1.10 and MR 1.10 is that the
Committee recommends retention of the screening provision currently contained in KRPC
1.10(d). As a result, some of the cross-references in the proposed Kentucky Rule differ

from those in the MR and Comments.

(2) Portions of the ABA Reporter’s Explanation of Changes express the Committee’s
view and are adopted by the Committee for purposes of explaining recommended changes
and are quoted below. To avoid confusion, some of the Reporter’'s Explanations have

been deleted as not helpful to understanding the proposed rule.
e ABA Reporter’s Explanation of Changes - Model Rule 1.10
Text

1. Paragraph (a): Eliminate imputation of conflicts under Rules 1.8(c) and 2.2

The reference to Rule 2.2 has been deleted because the Commission is recommending
elimination of that Rule. The reference to Rule 1.8(c) has been deleted because the
Commission is recommending that imputation of the prohibitions in Rule 1.8 be addressed
by Rule 1.8 rather than by Rule 1.10. Under Rule 1.8(k) the prohibitions set forth in
paragraphs 1.8(a) through (i), but not (j), are imputed to other lawyers with whom the

personally disqualified lawyer is associated.

2. Paragraph (a): Eliminate imputation of "personal interest”" conflicts

The proposed reference to "personal interest” conflicts at the end of Rule 1.10(a) would
eliminate imputation in the case of conflicts between a lawyer's own personal interest (not
interests of current clients, third parties or former clients) and the interest of the client, at
least where the usual concerns justifying imputation are not present. The exception applies
only where the prohibited lawyer does not personally represent the client in the matter and
no other circumstances suggest the conflict of the prohibited lawyer is likely to influence
the others' work. This is a substantive change in the Rule as written, but the Commission
believes that the proposed Rule provides clients with all the protection they need, given
that the exception applies only when there is no significant risk that the personal-interest

conflict will affect others in the lawyer's firm.



6. Paragraph (e): Relationship of this Rule to Rule 1.11

This paragraph clarifies that Rule 1.11 is intended to be the exclusive Rule governing the

imputation of conflicts of interests of current or former government lawyers.
COMMENT:

Definition of "Firm"

The Commission is recommending adoption of a definition of "firm" in Rule 1.0(c). That
definition will apply not only for purposes of imputing conflicts under this Rule, but also for
addressing the supervisory obligations of lawyers under Rules 5.1 - 5.3. The definition in
Rule 1.0(c) and the Comments to that Rule were based on the current Comment to Rule

1.10. As a result, the Commission is recommending deleting that material in this Comment.

[1] This Comment modifies the first two sentences in the current Comment to
reflect what is now in Rule 1.0(c). Cross-references to that Rule and its Comment have
been added. The remainder of the Comment is deleted because the material has been

moved to the Comment to Rule 1.0.

2} and [3] The material in these Comments has been moved to the Comment to

Rule 1.0.

51 Current Comment [5] has been deleted because the conflicts arising from

moving between government and a private firm are discussed in Rule 1.11.

[3] This entirely new Comment deals with the elimination of imputation of a
lawyer's "personal-interest” conflicts to others in the firm because there is no risk to loyal
and effective representation of the client. The Comment also provides illustrations of when

this exception to imputation might and might not apply.

[4] This entirely new Comment explains how this Rule applies to persons who are
nonlawyers, e.g., secretaries, or who obtained their disqualifying information while a
nonlawyer, e.g., while a law student. Such persons are disqualified personally, but the
conflict is not imputed so long as they are screened from participation in the matter so as
to protect the confidential information. This Comment represents a substantive change from
the current text of Rule 1.10, but it represents the overwhelming state of the current case

law and is intended to give guidance to lawyers about important practical questions.



b. Detailed discussion of reasons for variance from ABA Model Rule (if any).

Conformity with the ABA Model Rule is desirable. The Committee recommends, however,

retention of the screening provision of current KRPC 1.10.

Committee proposal adopted without change. Order 2009-05, eff 7-15-09.



